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552 CALIFORNIA LAW REVIEW 

with the maxim that no one should twice litigate over the same sub- 
ject-matter, a remedy in the case of intrinsic fraud denied, but the 
instance in question could seemingly afiord no opportunity for conflict 
with that maxim. 

W. W. F.. Jr. 



Book Reviews 



THE SUPREME COURT OF THE UNITED STATES AND ITS 
APPELLATE POWER UNDER THE CONSTITUTION. By 
EDWIN COUNTRYMAN. Albany: Matthew Bender & Co. 1913. 
pp. xxi, 282. 

The disposition in recent years has been to criticize the Supreme 
Court for trenching upon ground that did not legitimately belong to 
it. This book, on the other hand, reproaches the court for abandon- 
ing a territory which the author argues was rightfully its own under 
the intent and wording of the Constitution. The purpose of the 
work is to show the true meaning and construction of that portion 
of Art. Ill, sec. 2 of the Constitution, which provides that the Supreme 
Court "shall have appellate jurisdiction both as to law and fact, with 
such exceptions and such regulations as the Congress shall make." 

The whole perverse construction of the clause originated, in the 
author's judgment, from a dictum of Chief Justice Marshall in the 
case of Durousseau v. United States.* The court has ever since been 
affirming the same false rule. Chief Justice Taney declared it in Barry 
v. Mercein,^ Justice Curtis in Re Kaine,* Chief Justice Waite in United 
States v. Young,* Justice Gray in American Construction Co. v. 
Jacksonville Ry.," and Justice Day in Heike v. United States,* ex- 



1 (1810) 6 Cranch 307. 
2(1847) 5 Howard 103. 
3(1852) 14 Howard 103. 
* (1876) 94 U. S. 258. 
5(1892) 148 U. S. 372. 
6 (1910) 217 U. S. 423. 
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pressed the rule in these words: "The appellate jurisdiction in the 
Federal system of procedure is purely statutory." The author's posi- 
tion, on the other hand, is shown by the following extract: 

"The Constitution on the countrary vested the the judicial power 
of Federal judicature directly in the Supreme and inferior courts; 
and, after referring in general terms to the several classes of 
cases to which the power was extended, including all suits in law 
and equity arising under the Constitution and the laws and trea- 
ties of the United States, and mentioning particular parties to and 
special subjects of litigation, clearly designated and set apart 
the appellate jurisdiction of the Supreme Court. But in view of 
the limited working capacity of the highest judicial tribunal, and 
of the probable growth and expansion of the Republic, its pros- 
pective increase in population, wealth and other resources, and the 
constant accession and extension of human endeavors and pur- 
suits in new and ever unfolding spheres of industry and enter- 
prise, the Congress was authorized to make such exceptions to the 
exercise of this general appellate jurisdiction of «uch trivial and 
unimportant cases as would relieve the court from the pressure 
and strain of excessive service, and not disable it to accomplish 
the ulterior purposes of its creation." 

In defence of his position the author reviews all the many import- 
ant and interesting cases which involve the subject. The book is 
worth reading for the light which we get of these cases looking at them 
from the angle at which we are here placed. And it is to be fairly 
said that the author has marshaled an excellent array of legal argu- 
ments in support of his thesis. 



A TREATISE ON THE LAW OF NATIONAL AND STATE 
BANKS. By H. W. MAGEE, B. L., member of the Los Angeles 
Bar, and formerly of the Board of Bank Commissioners of the 
State of California. Second Edition, Revised and Enlarged. 
Matthew Bender & Co., 1913. 

Those who have to do with the decision of practical points in 
banking law will note with pleasure the publication of a second edi- 
tion of Magee on Banks and Banking. Especially interesting is the 
comment of the author on recent decisions dealing with the power of 
governmental regulation of the banking business. The appendix con- 
tains a compilation of all the Federal statutes with reference to 
National Banks, and also an interesting historical summary of American 
legislation on the subject of the currency. 

It would perhaps be unfairly captious to criticize in matters of 
detail what the author states to be "a ready reference or working 
book on banking." But occasionaly Mr. Magee states his propositions 
too positively, as in Chapter XXXII, where the author affirms with- 
out any suggestion of doubt or diflEerence of opinion, the authority of 



